OPEN LETTER TO THE HONORABLE MEMBERS
OF THE NEVADA STATE SENATE AND ASSEMBLY
Via email
July 9, 2025
Subject: Protect Nevada’s Laws from Judicial Overreach After Kosor v. Southern Highlands

I am writing to bring your attention to a recent Nevada Supreme Court decision, *Kosor v.
Southern Highlands Community Association®, 141 Nev. Adv. Op. 31 (2025). While this case
may seem obscure, it represents a significant doctrinal shift with profound implications for the
separation of powers.

The Court reclassified NRS 38.310's clear "shall dismiss" mandate—which requires mediation or
arbitration before filing suit in HOA disputes—as a waivable "claim-processing rule." Critically,
the Court reached this conclusion without examining any of the statute's legislative history.

Judges are to be the constant amid political change, not an agent of change. While Kosor arose in
the context of homeowner associations, its ramifications extend far beyond any single industry.
In an era of heightened tension between the branches, courts misinterpreting statutes may be
familiar—but courts choosing to bypass legislative intent and ignore their duty is a threat to
constitutional order. If courts can sidestep what they acknowledge are mandates, refuse to
confront legislative history, then insert as an alternative, lawmakers “draft laws against the
backdrop of judicial doctrine,” they invert constitutional relationships and undermine the rule of
law.

As the named plaintiff in Kosor, | have experienced the decision’s impact firsthand. However,
more is at stake than the nearly 10,000 Southern Highlands homeowners who have been
subjected to over 25 years of developer control. This decision affects all Nevadans--living in or
out of HOAs-- who now face the unsettling reality that even plainly written statutes, backed by
strong legislative testimony of intent, can be avoided as judicial discretion.

In its Kosor opinion, the Court acknowledged "the phrase 'the court shall dismiss' is doubtless
mandatory." Yet, it gave no effect to this plain legislative command to the lower court that failed
to do so. The judiciary’s duty is to give effect to the law as written and as intended by the
people’s representatives. Nevada’s high court has long held to the established principles of
statutory construction. When the language of a statute is clear and unambiguous, that text
controls. If the statute’s meaning is uncertain or susceptible to multiple interpretations courts
consult legislative history to discern the Legislature’s objectives. This interpretive step was not
optional- at least not until Kosor.

The danger here isn’t just that courts may misread the law- that happens. It’s that they may stop
reading it altogether, effectively becoming policy makers in robes.



WHAT CAN YOU DO:

1. Review the constitutional and procedural consequences of Kosor in your respective
committees.

2. Consider clarifying legislation that reaffirms NRS 38.310’s ADR requirement as
jurisdictional and non-waivable, explicitly guided by both statutory text and legislative
history.

3. Engage with the Judiciary, the Real Estate Division, and homeowners’ groups to ensure
any reforms preserve fairness while safeguarding legislative supremacy.

Attached is a detailed memorandum analyzing Kosor’s departure from both text and legislative
intent within a broader pattern of judicial encroachment. I would welcome the opportunity to
discuss these issues with you and your staff at your convenience.

Thank you for your steadfast commitment to Nevada’s system of checks and balances and for
your continued public service.

Respectfully,
Michael Kosor

Founder, Nevada HOA Reform
www.NvHOAreform.com




Attachment: Judicial Encroachment and Doctrinal Inconsistency Post-Kosor
Legislative Safeguards Against Future Reclassification of Statutory Mandates

This memorandum is submitted in support of the accompanying letter intended to provide a
deeper legal and structural analysis of the concerns raised by the Nevada Supreme Court's
decision in Kosor v. Southern Highlands. This attachment outlines the doctrinal inconsistencies,
constitutional implications, and practical consequences of the Court’s reasoning.

NRS 38.100 was a deliberate effort by lawmakers to level the playing field for Nevada owners.
HOA -related litigation often involves one-sided power dynamics, where well-funded and
professionally advised associations face off against individual homeowners lacking experienced
representation. Try finding an experienced HOA attorney to represent an owner. It is almost
impossible.

By mandating early ADR and assigning enforcement responsibility to the court, lawmakers
sought to limit procedural exploitation and power differentials to ensure access to justice was
properly considered and not contingent on legal sophistication or deep pockets.

The ambiguity now created given the Kosor ruling, turns the legislative protection on its head. It
invites procedural gamesmanship-instead of mitigating it- disproportionately harming HOA
homeowners undermining the Legislature's intent to prevent premature litigation and reduce
legal costs.

More troubling than the outcome itself is what it signals: a broader willingness of the Court to
substitute its own interpretive philosophy for the Legislature’s clear policy judgments. The Court
acknowledged that "the phrase 'the court shall dismiss' is doubtless mandatory." Yet, rather than
give effect to that plain legislative command, the Court pivoted:

"But that begs the core question: Does this language limit the district court's discretion,
requiring the court to enforce the ADR requirement when noncompliance is timely
challenged, or [is it] jurisdictional, such that the requirement cannot be waived and can be
raised at any time, even after judgment?"

This reframing appears disingenuous. Mandatory is very explicit. Regardless, lawmakers
provided no “timely challenge[d]” criteria. This was not an oversight. Lawmakers intended
“shall dismiss” to revoke any court discretion and be read as jurisdictional. It was to be applied
as an absolute- mandatory- as the Court recognized.

Prior to Kosor, the Nevada Supreme Court acknowledged that NRS 38.310 functions as a
legislative gatekeeping provision. In Saticoy Bay, LLC, Series 9720 Hitching Rail v. Peccole
Ranch, the Court recognized that “NRS 38.310(1), by contrast, does not provide for ‘review’ of a
‘final’ decision. Rather, it imposes a procedural precondition to a suit asserting certain contract-
based claims.” 137 Nev. 523, 495 P.3d 498, 502 (2021). This admission underscores that the
statute regulates whether a court may even hear certain HOA-related claims—placing it in the
same category as jurisdictional prerequisites like administrative exhaustion. That interpretation is
consistent with the U.S. Supreme Court’s standard in United States v. Kwai Fun Wong, 575 U.S.



402, 409-10 (2015), which instructs that a statutory condition should be treated as jurisdictional
when “traditional tools of statutory construction plainly show that Congress imbued [it] with
jurisdictional consequences.” The Kwai Fun Wong framework requires courts to examine
statutory text, structure, and purpose—and here all three point toward a jurisdictional reading of
NRS 38.310. The statute uses mandatory language (“no civil action may be commenced”; “the
court shall dismiss”), imposes a categorical bar, and reflects a legislative intent to protect
homeowners and reduce litigation costs through pre-suit resolution. The Court’s reasoning in
Kosor, which downplayed both the statute’s structure and prior precedent, stands in direct
tension with this framework—and in doing so, undermines both legislative authority and judicial
consistency.

The Court’s framing appears to advance a policy objective- not the law. It implied that even the
most direct statutory mandates may be stripped of enforceability unless they satisfy a judicially
invented threshold of 'jurisdictionality'—a threshold untethered from statutory text, structure, or
legislative history. This approach grants the judiciary unchecked discretion to recast legislative
prerequisites as optional guidelines.

The Court acknowledged "magic words" are not necessary to denote jurisdictional status. It
nevertheless rejected the statute’s mandatory language and failed to articulate any standard by
which the Legislature might convey its intent in future enactments. In so doing, the Court has not
merely overlooked legislative authority—it has actively displaced it.

This case illustrates an increasingly judicial posture in Nevada and arguably across our country,
that elevates flexibility and judicial discretion over statutory fidelity. When a court feels free to
disregard explicit legislative commands—Iike "no civil action may be commenced" or "the court
shall dismiss"—based on a policy preference or abstract doctrinal trends, the constitutional
balance of powers is disturbed. This is not an isolated concern limited to HOA disputes. The
doctrinal move in Kosor places all legislative procedural safeguards at risk, especially those
designed to manage costs, reduce frivolous litigation, and channel disputes through efficient
alternatives.

While courts must interpret statutes, they must also respect them. It is not the judiciary’s role to
rewrite, dilute, or condition statutory mandates to fit evolving judicial preferences. The Nevada
Constitution assigns the lawmaking function to the Legislature, and that prerogative must be
guarded vigilantly—especially in areas where the Legislature has already spoken clearly, as it
did in NRS 38.310.

In Lyft, Inc. v. Eighth Judicial District Court, the Court invalidated NRS 52.380—despite its
express authorization of attorney presence and recording during medical examinations—on the
grounds that it conflicted with the Court’s own rules of procedure. Similarly, in Orbitz
Worldwide v. Eighth Judicial District Court, the Court interpreted provisions of the Nevada
False Claims Act in a manner that disregarded clear statutory sequencing language modeled on
federal law.



Each of these decisions reflects a broader judicial tendency to displace the Legislature’s
judgments on matters of policy and process. Left unaddressed, this trajectory risks reducing the
Legislature’s constitutional role to suggestion rather than command.

Moreover, the Court’s rationale—that NRS 38.310 "speaks to the parties’ procedural obligations,
not the court’s authority"—reflects a troubling departure from both legislative text and
established jurisdictional analysis. The Court went further, stating that there is "no suggestion in
the fext of NRS 38.310 that an action relating to an HOA’s CC&Rs is outside of the court’s
jurisdiction before submitting the dispute to mediation, but somehow within it afterwards."

This reasoning is flawed. Many jurisdictional statutes operate exactly this way: courts lack
jurisdiction until a statutory prerequisite—such as administrative exhaustion or pre-litigation
notice—is satisfied. NRS 38.310 is no different. It conditions the court’s ability to proceed on
prior compliance with ADR. To say that such conditions must explicitly withdraw jurisdiction
misapplies federal precedent and elevates judicial discretion over legislative command.

By requiring statutes to explicitly withdraw jurisdiction—even when they clearly impose
mandatory, pre-filing conditions—the Court raises the bar beyond reason. This effectively allows
the judiciary to control whether a statute has teeth, unless the Legislature uses near-magic
phrasing. The result is a regime in which legislative mandates are treated as optional unless they
pass a test the Court refuses to define.

Moreover, in prioritizing finality over fidelity to legislative command, the Court elevates its
concern about “do overs” above the principle that courts must act within the bounds of their
statutory authority. Yet this concern is misplaced, particularly in light of the facts of the case. In
Kosor, the HOA had previously invoked NRS 38.310 to seek dismissal of litigation filed against
it by others, arguing that ADR compliance was mandatory. Despite being aware of the
requirement, it did not raise the same defense in this case. This selective invocation demonstrates
how parties may 'lie in wait'—choosing when and whether to enforce statutory conditions based
on litigation strategy. This is precisely the type of strategic behavior legislatures aim to prevent
when they determine that compliance is too important to be left to the parties.

At the same time, it is important to recognize that Kosor himself could have raised the ADR
issue long before I did. However, his failure to do so was not a calculated litigation tactic. At the
time of filing, I was represented by counsel inexperienced in HOA law, who acknowledged on
the record that he was unaware of NRS 38.310. Thus, the procedural failure in this case arose not
from gamesmanship, but from inadvertence and lack of subject-specific familiarity—further
reinforcing the need for judicial enforcement of mandatory procedural prerequisites rather than
reliance on party compliance alone.

Equitable jurisprudence has long recognized that jurisdictional defects may be addressed—even
after judgment—precisely because they implicate a court’s power to act at all. By discarding this
tradition, Kosor exchanges legal integrity for procedural convenience, further eroding the
Legislature’s ability to control access to the courts through mandatory preconditions.



The Court contrasted NRS 38.310 with NRS 233B.130, which governs judicial review of
administrative decisions and is treated as jurisdictional. The distinction it drew was deeply
flawed.

Both statutes impose legislatively mandated preconditions to accessing the courts. Just as NRS
233B.130 requires a “final agency decision” before review is permitted, NRS 38.310 prohibits
litigation until alternative dispute resolution has occurred. The Court’s reasoning—that agency
finality implicates jurisdiction while ADR does not—fails to recognize that NRS 38.310
similarly restricts the court’s authority to proceed absent compliance.

Furthermore, the Court’s assertion that NRS 38.310 applies only to “private-contract-law causes
of action” overlooks the legal architecture of common-interest community governance. While
CC&Rs may resemble contracts, the statute also applies to “bylaws, rules, and regulations”
adopted by associations—documents created and governed pursuant to NRS Chapter 116. Many
HOA disputes implicate rights and obligations that arise directly under statute, such as election
integrity (NRS 116.31034), access to records (NRS 116.31175), or due process requirements for
fines (NRS 116.31031). These are not privately negotiated terms; they are state-imposed legal
duties applicable regardless of contract. Nevada courts have recognized the quasi-public role of
HOA s and the statutory foundations of their power. By reframing such claims as purely
contractual, the Court not only misstates the scope of NRS 38.310, but also marginalizes the very
statutory protections the Legislature enacted to regulate associations and protect homeowners.

Further compounding this concern, the Court asserted that lawmakers “draft laws against the
backdrop of judicial doctrine.” While courts may consider longstanding interpretive principles,
this framing inverts the constitutional relationship between the legislative and judicial branches.
The Legislature enacts laws that courts must interpret—not the other way around. Suggesting
that lawmakers must conform their statutes to shifting judicial preferences improperly transfers
legislative responsibility to the courts. If clear directives such as “no civil action may be
commenced” and “the court shall dismiss”™ are insufficient without judicially prescribed
language, legislative authority is subordinated to a discretionary and evolving judicial standard.

NRS states that "[n]o civil action ... may be commenced" without pre-litigation ADR and
mandates that "the court shall dismiss" any action filed in violation. These are not mere
suggestions or waivable preferences—they are jurisdictional gatekeeping provisions, designed by
the Legislature to condition access to the courts on the exhaustion of a dispute resolution process.

By ignoring this structure, the Court effectively elevates its own interpretive preferences over
clear statutory commands. It further distorts the U.S. Supreme Court’s guidance in Kwai Fun
Wong, which requires courts to consider text, structure, and purpose—not just whether the
statute uses the phrase "subject matter jurisdiction" or speaks to judicial power in abstract terms.
The Nevada Supreme Court’s reinterpretation nullifies these principles and grants itself
sweeping discretion to disregard future legislative prerequisites by reclassifying them as
procedural—even where, as here, the statute clearly bars judicial action until a condition is met.

This is not merely an interpretive error. It is a structural intrusion into the Legislature’s authority
to define when and how courts may hear disputes. Is it an oversight or avoidance? The answer is



important. If "no civil action may be commenced" and "the court shall dismiss" are insufficient
to convey jurisdictional intent, it is unclear what language would ever suffice.

The Legislature must consider ways to reaffirm its institutional authority and resist the erosion of
its carefully enacted legal standards.

Sincerely,
Michael Kosor



